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..t· :f . - }'tFRIDAY, Feb. 21, 1840. 
The Senate met pursunt to adjournment, and -the proceed- _

ings of yesterday were read.
Mr. Berthelot, from the committee on Enrolled bills, report-

ed as correctly enrolled, an act to repeal an agt entitled an act,
to prohibit the circulation of notes of foreign banks of less d&r'
nomination than five dollars. , 

Mr. Hills, from the commnittee on the state of the 'erritory, 
reported an act, to incorporate a Company, totbe called the St.
Marks ltailroad Company, with amendments. 

' ^ - AMr. ilawkins, from the Judiciary committee, reported unfa-
vorably to a' bill, to be entitled an act, for the relief of James.T. 
Patterson, and fuor, other purposes-said bill was ordered for to
dav.

Also an act, to alter and amend the act entitled an act,to
revent the migration ot free negroes and mulattoes into this

Territory, and for other purposes-on motion, written copies of i
said bill were ordered for Monday next. 

i · -The same .from the same committee, -reported favorably on I 
the following bills. I

An act to amend an act, concerning Wills, Letters Testamen- - l ,'f 0fI
tary and of Administration, and the duties of Executors, Ad- 
ministrators and Guardians, approved Nov. 20, I828.

An act, concerning partition of property. u 1
And an act, approved Feb. 3, 1834, concerning the nuthenti-

. ntioiX of conveyances-said bills were ordered for to day. . i 
Mr. Hawkins, from the select committee, to whom was re-. 

ferred certain resolutions of the New Jersey Legislature; made 1
the following report. ilj 

The committee to whoni waE referred the prenmble and resolutions
transmitted by the Legislature of New Jersey, have han the same un- - .
der colnsideration, and beg leave to report the following preamble and
resolution for tihe adoption of the 'enate, as a reply.

The importanilce of the subject, discussed in the New Jersey pream- .
ble and resolutions, to all the friends of Rnpublicanll CGovernment, well I
ustifies an expression ofopinion by the Senate, though foreign to its i

i|nmediate duties; particularly as its altellntion has been specially called 
to thile subject by the New Jeracsey nuthlorities, and silellce nliilt be mis- i Lh Ponstrued into aellle-scallee in. tile 0l)iliOIIS and views advaueed il the ifI
papers transuilte It may be urged ttlat Fllorida, being as yet in lier
minority, not possessilng the rights and dignity of a State, and, entirely e il
dependent on. tile Genleral Goverumenlt, should not express opinions
on tile subjects in the anecompanlying Rtesolutions; but your comnit- * ,i
tee are of opilion, tlhat its her presenlt state of depenldencle and vassal- i 
age is likely soon to pass away, propriety dictntes that thile preselit mo- bfI 

ment ouglht notto be deoemed preumature,, for discussiung subjects, in , :i
which we, as citizens of tie United States. are directly interested and
concernled, and upon vhicb, public opinion cannot be too muech en- 

- lightened. - ': l jj tk

The Legislature of New Jersey complainls, that their State authori I

ties and tile broad seal o tlheir St:lte, alve been treated willth indignity 
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b the-rejeetion of Messrs. Ayerigg, Maxwvell, Halstead, Stratton and'i 
Vork, ns members of the 20t Congress. 

This charge might come with some force, if the members of the "
.House of Representatives were Slate officers, elected and commissioned '
by the State, and chosen to perform the business of the State in its '
sovereign capacity, and to the 'State as such responsible; If such was.'.

- tbhe case, if the House of Representatives was composed of deputies or,
ambassadors from the States in thleir sovereign capacities, then doubt- i
less, each State vould, unless otherwise expressly provided by the '
compact under whicieh they assemlbled, prescribe eoncelusively the time. i r
place and malunerof election, the qualitieations of electors and repre- 
sentatives, and the fdrins of oIlllcissioil or othler proper evidence of 
election, ind to rejectpersons loming armed wvith all the requisitions i
of the State law, would be an hidgit Ld nda violation of the compact.

But the constitulioln ot the Federal iloveruilelnt, is mlixed ia its char-
acter, partly federal and partly national. In the louse of -Represen- 
tatives, the States as sovereigis are not represented, but the people of 
the several States in their primary capacity. 'The people by the coln-
stitution elect the representatives, wiho are officers of the General Cov- 
ernment, and not of the States. Thle people. are their eonstituents, not I
the'States. The qualifications of electors and of represeltatives are tl
fixed by the-onstitution of the Union, and cannot be affected by State
legislation, nnd Congress might even fix the time, place and manner
of holding the elections, and suhell an act would be paramIount to all i
State Legislation. It is true, that ulntil Congress does pass such an act, V
the States have power to regulate the time, place and mannller ofelecting i 
representatives. But this power over inere fornis, given for conve- 41, ,1 
nience, and liable at any mnonieut to be taken aw;ly, cannot alter the
nature of the office, or shift tile respousibilities of the oflicers elected. ! ,

We differ witl the Legislature of New Jersey in its conclusion, that
thlis right to presribe the timle, place amd manner of' holding elections, i r
necessarily includes the power to preseribe the manner inl whlieh the
"result of these elections shallbe ascertained and certified," and still 
nmore from the inference, that such eertificate shall be conclusive as to I i
the right to lakea seat. For we hold every doctrine to be politically 1
absurd, which gives a right to take, what is at the same time clear. the 
party talking cannot hold, and whichll gives the power and possession I 
to the defeated party, and leaves the successful candidate to petition I 
and elai, or which llgives to m7nerefrn, what it denies to substance, and
allows a cert/icale to prevail over an election. I

Such a doctrine would anniltilate that clause of the constitution, 
which makes each House thIe conclusive judge of the election returnu !
and qualifications of members, and would convert our muixed govern- i
ment intoone whollyfederal. Itwould open tIe door to boundless
frauds, and calireless or corrupt State ollicers, niiglht always defeat the I 
people of their own States; and the oflicers of a fiew States mighnt, by li
a fraudulent combination, control l majirity of thile wlole House of j
Representatives, land thus taint andi corrupt tile whlole legislation oftIle 
Union; for we cannot doubt, that meln who would halve tile unblusih-, ii
ing eflifrontelry, to claini and take selts under a hillse, fraudulelnt, or L
forged certificate, vould have the halrdilhood to retain them afterwards 
by the combined power of thelmselves alll tlir associaltes inl guilt. -

But admlitting with ile Legislature of New Jersey, that the Stltes 
have the right to prescribo thIe modle of returnl, nld thalt sullch returnl
slhall be conclusive as to ltho right to lake a earlt, whell the law preseri 1 
bing it is bllonwed; it canllnot be contended, thlat a returnl shall be cou , i
elusive, whlen the law preiscribiig tIme mode is not followed in nylv es-
sentiallarticular; alnd unless thlis is the calse, no indignlity can lnae vi' I 
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been coinmitled by rejecting the returned mem'bers' The Lemislature
of Nlew Jersey seem is to have lost sight of the fact, that their Govern.
or failed to comply with their own law, which they claim to have re-
spnectedl, and that in tihus tiilinttg, lie appended his signature, and the,
Soul of the State, to an instrumn [t to which lie hand nio rigiit to place . ( i
theati, and cons~qently was a nullity, which. Congress, fromn respect to
the State and its people, was bound to-disregard.

If the conimnission was, of any force and effect, it derived that force ¶

and, lefect solely from the laUw of New Jersey, which authorized it to
be given. The House of Iepresecatiivces had , Lright to enquire by
what law it vas authorized before they respected it as an official act, I
and of course they had a right to enquire whetler the requisitions of
the law had been complied with, so its to give the act the respect du' 2 
to an official act; and if not, they were bound to treat the act done in -

violation of Iaw, or without law, as a mere nullity, precisely as if no I
aet Ilad been p~assea upon the sub~ject.

The act of New Jersey requftes the county Clerks to transmit to
the Governor lists ot 4ll the candidates voted for in their respective

'i'7 counities, and all the votes given for each, within seven days after the
election. And if not sent within that time, that the Governor shall
send ani express for them, at the expense of the Slate. AntI the Gov-
ernior shall, after, receiving all of siaid lists, wiiahin five days, call his i
council, ;and after casting up tho whole number of' roles fromi the several
counties, shall determine the six persons who have the greatest nui.
ber of votes, and those lie elihall coinnifesioin.

' hie wvhole duly of the Governor, in this behalf, ik ministeria!. His
power is to decide nothing judicially, hut under certaini circumstances,
to certify, from the records before him, wliat others have decided. If P
lie had done this as. the law required, his signature, and the seal of I
fa h Stiate, Icould have been treated with neo indignity, and no question Il
would haae arisen. The Governor did not send an express for the
votes vhich did not reach him wilhin the seven days after the election,.
and did not not count them whlen received, because not received in
time. These facts are admitted and notorious.

Nev Jersey cannot complain of Congress, because her own Gov.
ernor violated her own law, and gave a void coinnissiond r hen ho b1
might have given a valid one. It is clear, the New Jersey law never
authorized the Governor to give a- commn-kission, until tIme reception of -

all the returns,and if they were not sent, it was hlis (luly to send for
them until they were obtained. And if he never could I maive obtained 1
them, the contingency upon wvhich lie was to have granted a commis- i i
sion never would have risen, pmd the members must have gone before
Congress, upon such. of the original returns as thmey could obtain, as
they have in fact done now when a void commission was given.

If a valid eommission could be given ill the absence of filly single
return, so could it be given in the absence of all, and the power ofelec- !I
tion in fact, be transferred from thOe peopleC to thie Governor.

But it is contended, that theal colnmlissioli is conclusive as to the LII
right to take a seat ill the face of fcta showing it to be fraudulent and 'iii
void, ais inconsisteiit withi facts, and given contrary to law. l'n
niust it be conclusive to the same extenit, uiider all circuinstances, I L

*and to all intents and purposes.
Suppose five convicts, from the Nev Jersey Penitentiary, hail

bribed the Governor to give them the coinniission and broad seal, they s
must haive been privileged from arrest, ald taken their seats ill thin
Ilouse of' Reresuitatives, and have voted for Speaiker, although they 
might have eoil oustgd afiervards. This follows iiiineh1iatCly 1111a
iecessarily fi-oiu the pirinciple sought to be establihiheml, ii1 d wve, its re- Irk
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publicans, prefer adllering to the old fashioned doctrine, that the candi.
dates receiving the greatest number of legal votes, is the person elec-
ted, and entitled to his seat from first to fast, to this new light, that
brotid seals make members of Congress, which tends to such danger-
oms results. wa

We conclude then,.that in this case, the commission given without hI
cotmpli~lIce with the Zessritial requisites of tire law auttiorising· it, was
as absolute a nullity, as it it had been a forgery.

But if the Governor had followed all the forms of law, and iyaited I
for the returns and counted all the votes,, his commission would not
still have been conclusive, as to the right to take the seats: First, be- i
cause the New Jersey law does riot jiretend to make it so. Secondly,
because it would Ilave been void, if it hlid attempted it by coiing in
collision with the Constitution of the United States, which gives each
house tile right of judging of the elections, returns and qualifications
of its own members. .1 I

To shew tile absurdity of muaking it conclusive, even as to the right k_
to take tile seats, and if all forms had been conmlied with, it is only ne- ~ ' 4
cessary to suppose a mistake in the enumteration, the casting up of
votes, the mere ministerial ket which the Governor is required to per-
form and eartify-should that give the seat to titan who wasn
elected!

But it is said triumphantly, that the Governors commtission should I
lie conclusive as to the right to take tile scat in the first instance, even
in favor of a man not elected, because only thle Ilouse is qualified to P

* 3udge, and until organization there is no House, and cousequtoiltly there ii
is nto tribunal in existence capable of exam-lining any counier testimnony. i i

WlXateverwire drawn muetaphysical or technical reasons may be
found in faIvor of this argumneni, it hears the broad seal of' political ab-
surdaty an d moral wrong upon its face. No doctri tie or reason ing1 cams 
be correct, vhieh gives power to the rejected candidites, and withholds
it fromt tile chosen officers, when these facts are apparent. 1

The idea is, that there is no competent tribunal provided by the Con- -
stitution, to protect the people of, the States fromt fraudulent returns,
or void comtmissiions, by the capacity of examining into facts, when-
ever and where ever presented.

'Chat although the authority by which every officer exercises his
.:.powers, from tile P'resident dlown to a Constable, calu be enqcuired ilnto I

before a single. official act is recognized as such, that wvith regard to this
aotlice aloe, that of' representing tLIe people in their orig-inal sovereign-

ty, alld protecting their nearest and dearest rights, amid prescribing the 
rules of' action for all oter officers, no such right of inquiry exists.

Thle frtilners of our boasted Constitution moust have been bunglers . ' I 
indeed, thus to haive left the mIos striking feature in the Constitution,
tile most sacred privilege of the people-tihe mriost important function
of Government-thme highest attribute of Sovereigntty-the very vital
principle of free governmenint itself, which ways the m11novinl caufse of 4
our glorious revolitioii, entirely akt the IIICrC3', e~Price or orcupidity of
such petty officers as deputy sheriIl' in Virginia andll Kentucky (and
perhaps other States) who iicteually'fturn their offices, or the corrupt
liivoritismn of more important functionaries in somle oftlto States, who' [J

Iprostitute their powers to party purposes.
The very doetrimme itself holds, that there is always m house capable 

of lookiing at one certificate, andi requires that it shall alwayts only be
capable of' looking a t tile fallse one For whmen the certificate is Jte,
no (luestion eman arise on them returns.

'T'lme Conmstitution ma 11kes thle santIC house equally tlme judges ofall the
rreturlin. Thle certificate of a 8ecretary of State,-(hc returns. of tile
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*Also anac, o the.lief of' William .11. Jones, whlich va,
1011.,: ;afiiast aiit< secondl titte, tIiC(, rule- Icing waivxed. and 1 clhrrcdl
to the I odiciary commalittee.

Thu0 House 'lent to' thle Sellate, a resolution before passed by
Sli na.tetit to increase, thle salary of the Governor, wviLth all if

tilt tiPtingeci use stricken out.'lk
Al so tit jitt to upelial an act, o-rantina appasand .vrits'of

Crit (i iii crimiinal [sOs,' with Lill lint the enacting clansc stricken

Also, a resolution before passetd by ilie entrelata I c to the
.1l?)Ot~tfit of it Joint cormittittee o-fb~o~tl IHouses, to UIjui ide l) 

heexpedicucy of dividing thle Territory, as i dehniulv ~

Z sti2 bya tO amend the scifctrd acts,% ocrinNl

011 nktim tinSdoors were openedt. tf
"Ihli Senate then adjourned until Moniday.

ATODAX Fbt--Ki-Y24, 1840. il
t.The Seanate meit pmrsuiant to at.jiounim1111 .I
On trnotioii, Mr. lDuvai w is c ilk! to tiltc air.l 
Thle fvQllowvingr Ilette was ruceived .I1 !

* - I i~~~~~~~~~alalh'msue, Feb. 231, 1840. I1
To t/ie 1honora1ble the Senalo; bf 0/i' ori'ula {

GENTWLEMEN rno o ihrt ev o oe 
Bring tCottip1iCtld, trj~lhe Situaitiontfi lafli,3 olav o ob I

I ttiiouncie to you the retiglittioil of any seat tot tule hetite of Florida. 
Ican assure you that ntiottiig hut thu uilost tlrgillt nuessity could ~

htityiti t&duLced tile to sii1)trattCi ts iY.Afrhotii you.jiedi / /f
With j allt2ti>ofyo i)t YI liiVE tteI havefel fijar' Vro its 5ses)v flo/It-til

thl tii'tpol(tsiiile ti'stt of it-giJtShiatttg for kilt! pojpih a :oh~ ;A1holWii ttveat

S dtll iffbat'cticii 11121y lttvt ait'tset ttt Itti' VieIws, it lltf r~dS e i its, taClo

-to recur to t(lt gettertit good efei'itg thatt hats alwttys jarevailtii bitwtw-ctn

1 11530i'rl you, gia ttlem i tot l, iait I sitl eiI veri ret a it a g tatou ofaIat S i

11h1 hol(1101 twiv tI'coilIl rere onii ttt0 y I lly etio t!6 1 ito ff -IIIC tiO vc* tt
tie! ilt'ratiolis, ats weltl as of You r kintdt tori tara ii te at d satippoit extond- I,,
eti towalitia tile fil distldatigttg ithe dif o es tfterilkitf **

1 tru-st tlimt oat yottr retorit to) yotrl ('olstiilt11S vtatr% 'iti't' wvill P 

be rop rly am~ecit,-l, nil th t, ol "ad' oli-itlli Lo vikjo Hiis
It~ ~ ~~~~~~~~~~~~sv ~ iir1v~~ III1

P,)l~fideltue. wait Illy %livll!"t rospenty


